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“UNITED STATES DISTRICT COURT 
1}, EASTERN DISWRICT OF NEW YORK 


|} REGINALD V. SCHMIDT, 


Plaintiff, 


| 
| 
i 
i 
} 


Ve SECOND AMENDED COMPLAINT 


i 
{ 
| 
{ 
| 
PLAINTIF? DEMANDS TRIAL 
{ 
i 
i 
{ 
§ 
} 


ae @. MCKAY and JOHN F. 
: : ; BY JURY 


BRADY, ear 
'as representatives of a class 

lof persons who were members of Dis- 
‘trict 2 - Marine Engineers Beneficial 
‘Association - AFL-CIO in September 


' 
. 


72 Civ. 1595 (WB) 
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Defendants. 


Plaintiff, Reginald V. Schmidt, by his attorneys 
Anderson, Russell, Kill & Olick, P. C., as and for his 


second amended complaint herein, alleges as follows: . 


JURISDICTION AND VENUE 


l. Plaintiff is a citizen of the State of Florida 

and the defendant, Raymond T. McKay ("!icKay") is a citizen 

of the State of New Jersey and the defendart, John F. Brady 
("Brady") is a citizen of the State of New York. The matter 
i’ in controversy exceeds, exclusive of interest and costs, 

the sum of ten thousand dollars. This Court has jurisdiction 
" of this action under Title 28 U. S. C. Section 1332. The 
‘acts and practices complained of herein occurred in large 
t part within the Eastern District of New York and the claims 


r ' * s iJ 2 ° 
‘asserted herein arose in said District. 


i 
' 


THE PARTIES 


2. At all times relevant to this Complaint, McKay has 


' been President of District 2 - Marine Engincers Beneficial , 


'; Association - AFL-CIO ("MEBA"), an unincorporated association 


qe 


i 


ti 


'; with headquarters in Brooklyn, New York, and Brady has been 


| Secretary-Treasurer of MEBA. The other defendants consist of 


{ 
all the persons who were membe ‘s of MEBA in September 1971. 


The word “class" as hereinafter used refers to McKuy, Brady 


7 and said other defendants. 


3. From January 1946 to December 1947, plaintiff 
was a member in good standing of Local 33, Marine Engineers 
Beneficial Association, a predecessor union of MEBA. From on 
or about May 15, +948, until on or about the date of the 
filing of the original Complaint, plaintiff was a nember 
in good standing of MEBA. 

4. Prom December 1947 until November 1966, plaintiff 
was employed as an engincer by the Cities Service Tanzer Cor- 
poration ("Cities Service"), an employer with whom MEBA had no 
collective bargaining agreement. Thereafter, until his retire- 


ment on or about March 1, 1971, plaintiff was employed as an 


, engineer by various employers with whom MEBA had collective 


: bargaining agreements. 


CLASS ACTION 


5. The plaintiff brings this acticn against the de- 


't fendants, McKay and Brady, individually and as representatives 


of the class pursuant to Rule 23.2 of the Federal Rules of 


Civil Procedure. The defendants, McKay and Brady will 
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 futery and adequately protect the interests of the class. 


6. In May 1966, MEBA was engaged in an intensive 


iteffort to organize the Engineers employed by Cities Service 


|, ("Cities Service Engineers") and to persuade them to select 
HS : 


i| MEBA as their bargaining representative. As of May 12, 1966, 


“two elections had been held by the Cities Service Engineers 
resulti:., in tie votes. 

7. On or before May 12, 1966, McKay and Brady sought 
plaintiff's active support for MEBA's campaign to organize the 
Cities Service Engineers ("Campaign"). Plaintiff promised McKay 
and Brady that he would actively support MMmBA if MOBA would 
assure him full pension rights upon retirement reaardless of the 
outcome of the Campaign. In order to induce olaintif£ to lond 
his active support to the Camvaiadn, Neva crally vronised . 
plrintif£ that whether or not NEBA successfully orgenized Cities 
Service, MEBA would assure inclusion of plaintiff in the MEZA 
Pension Plan with full benefits therein for plaintiff upon his 
retirement. : 

8. On or about May 12, 1966, in order further to Lamune 

plaintiff to support the Campaign, MeKay, on behalf of MEBA, wrote - 
a letter to plaintiff aboard the S.S. *Council Grove" (which 
letter is attached hereto as “Exhibit A")*, stating in part, 

that Cities Service was about to violate an agreement with MEBA 

* not to negotiate with a compcting union. In order to again enlist! 
plaintiff's support for the Campaign and, in addition, for MEBA's 


ee —— 


* All Exhibits are attached to original Complaint 


i 
) efforts to discourage Cities Service from violating said agree- 
pment, NcKay promised as follows in his capacity as President 
j'of MEBA (Exhibit A): 


i een 


“Despite these occurrences (Cities Service's 
ii breaches of promise), however, District 2 makes 

ul the following additional commitment to all the 
F 

{ 

| 


Engineers employed by the Cities Service Tankers 
i Corp.: 

i A) District 2 MEBA will satisfactorily con- 
clude with the Trustees of the District 2 MEBA 

i Pension Plan an arrangement permitting the Plan 

: to pick up all the mst service credits of any 
Engineer who supports District 2 MEBA in its cur- 
rent action against the violation of the election 
agreements--regardless of how this action comes 
out. 

B) District 2 NESBA further guarantees that 
in the unlikely event that A) above is not ac- 
complished by the Trustces' action, District 3 
MEBA will make the avpropvriate contributions in 
behalf of said Engincers supporting District 2 
MEBA in this action, with the result that the 
past service credits of the Enginecars supporting 
District 2 MELA will be totally accredited to 
their accounts for pensions from the District 2 
4UBA Pension Plan.* 


ere 
The aforesaid letter was written in ane sent fron the Eastern 
District of New York. 
9. On or about May 26, 1966, McKay and Brady wrote a 

‘ letter (attached hereto as Exhibit "B") on behali of MEBA to all 
Cities Service Engineers including plaintiff, enclosing copies 
of the text of Exhibit "A" (which previously had been sent not 
_ only to plaintiff, but to all engineers on the S.S. “Council 
i:Grove"), explaining that Cities Service had “reconsidered” its 
threatened violation of its agreement with MEDBA. The letter 
‘added that further action against Cities Service nevertheless 
i might be necessary, and specifically confirmed the promises 

previously made to plaintiff in Exhibit "A." In pertinent part, 


“MeKay and Brady stated on behalf of MEBA in Exhibit "2" as follows: 


geet 


"Should the Company refuse to agree to fair elec- 
tion conditions and permit the election to progress 
without prejudicial interference, we will then insti- 
tute our original plan and take the necessary action 
to protect the engineers that have expressed their 
desire for District 2 representation. 

“We sincerely hope this regrettable action will 
not be necessary, but if it is, then the terns, 
commitments and conditions for the COUNCIL GROVE 
Engincers (as set forth in Exhibit "A") will apply 
to all Cities Service Engineers." 


ee ee 
The aforesaid letter was written in and sent from the Eastern 
District of New York. 
0./ In reliance upon the promises set forth hescinabove 
in paragraphs 7, 8 and 9, plaintiff took over the direction of a 
picket line on behalf of MEBA at the S.S. “Bradford Island," 
a Cities Service vessel docked at Nobile, Alabama, during the 
period from October 26, 1966 te Novervoor 16, 1965, for the 
purpos2 of supporting HMAA in its Camoaign. This strike action 
prevented the vessel from sailing for at least three weeks 
and permitted MEBA suceessfully to organize the IUngineers and 
Mates on the "Bradford Island." 
ll. Plaintiff's actions in support of MEBA as 
described in paragraph 10 hereinabove were undertaken at the 
‘personal request of Brady and with the full knowledge and 
encouragement of McKay and Prady and other members of the class. 
12. Plaintiff's actions in support of the Campaign as 
‘ described in paragraph 10 hereinabove were undertaken at consider- | 


able danger to his person, and at great risk to his future em- 


ployment by Cities Service. As a result of plaintiff's actions 


in support of the Campaign, Cities Service advised him that the 
only job for him would be as a Second Assistant Engineer, whereas 


previously plaintif£ had been employed by Cities Service as a 


tne son 


First Assistant Engineer. By reason of this demotion, plaintiff 


‘was forced to quit his employment with Citics Service. 


\ 


13. Upon plaintiff's retirement, he submitted an appli-: 
s 
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cation to the MEBA Pension Plan for his pension. At the time of’ | 
‘his retirement, plaintiff was fully qualified for complete 


pension benefits under the terms of the MEBDA Pension Plan. 


coe See 


és) On September 1, 1971, Thomas E. Flintoft, Claims | 
t 
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‘Coordinator of the MEBA Pension Plan, wrote to plaintiff reject- 
Ree the application and stated that plaintiff was not etigibie for. 
‘a pension. The aforesaid letter was written in and sent from the 
“eastern District of New York. 

15. The promises of McKay and Brady set forth in para- 
graphs 7, 8 and 9 hereinabove were given for a valid consideration, 
with full authority to act upon behalf of the members of MELA, 
and in view of plaintiff's performance in accordance with such 
pronises, constitute a contract binding upon the class. Plaintiff 
fully perforinod the conditions on his part under the contract, 

16. McKay, Brady and the other muubers of the class 
have breached their contract with plaintiff by failing to (a) 
conclude with the ‘Trustees of the MFEA Pension Plan an arrangement 

whereby plaintiff would be included in the Pension Plan with 

i €ull credit for all prior service; (b) make the appropriate 

.' contributions on behalf of plaintiff with the result that he 
would be included in the Pension Plan with full credit for all 
| prior service; or (c) otherwise assure that he would receive all 
! benefits affordea by the Pension Plan with full credit for all 


prior service. 


| 


17. As a direct result of the aforesaid breach of con=- 


tract, rlaintiff has been damaged in a sum in excess of 


$200,000.00, for which McXay, Brady and the other members of thee 


fq 
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class are jointly and severally liabl« o plaintiff. 
oe 
SECOND CLAI 7 ec 


18. Plaintiff realleges each and every allegation of 


‘paragraphs 1 through 16 as if fully set forth herein, 


19. The promises described in paragraphs 7, 8 
“and 9 were made by McKay and Brady on behalf of the class in 
tthe reasonable expectation that such promises would induce 
plaintiff to undertake action of a definite and substantial 
nature. 

20. Plaintiff was induced by said promises to under-~ 
take substantial and definite action to his detriment and to 
the benefit of the class, as set forth in paragraphs 10 through 
13 hereinabove. 

21. Injustice can be avoided only by enforcement of 
said promises against McKay, Brady, ani the other mombers of 
the class, all of whom are estopped fron disclaiming their 
legal obligations to plaintiff as hereinabove described. 

22. PB reason of the foregoing, plaintiff has heen 
damaged in a sum in excess of $200,000, for which sum McKay 
and Brady and the c:her members of the class are jointly and 
severally liable to plaintiff under the doctrine of promissory 


estoppel. 
THIRD CLAIM ‘oe 


23. Plaintiff realleges each and every allegation of 
paragraphs 1 through 16. 

24. McKay and Brady, when making the promises on behalf | 
of the class set forth in paragraphs 7, 8 and 9 hereinabove, had 
no intention of fulfilling them or attempting to fulfill said 


promise, and wilfully misrepresented ticir states of mind in this 


| respect to plaintiff with the intention that he rely on said 


misrepresentatiom to his detriment and to the benefit of 
f McKay, Brady and the other members of the class. 
25. Plaintiff reasonably relied on said misrepresen- 
, ' tations to his detriment, as described in paragraphs 10 through 
113 hereinabove. 


% 
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26. The conduct of McKay and Brady as herein described 
| was wantonly dishonest, evincing a high degree of culpability 
and moral turpitude. 

27. By reason of the foregoing, plaintiff has been 
damaged in a sum in excess of $200,000.00, for which said 
adcfendants and the other members of the class are jointly and 


severally liable to plaintiff. 


WHEREFORE, plaintiff denahae judgment against McKay and 
Brady and the other members of the class, jointly anc severally 
in a sum in excess of $209,000.90, together with interest, 
attorneys’ fees, and the costs and disburserents of this action: 
further, plaintiff demands judgment against McKay and Brady 
and the other members of the class, jointly and severally in 
the additional sum of $200,000.00, representing punitive and 
exemplary damages. / 

AUDERSON RUSSELL KILL & OLICK, P.C. 


mv Cob yb, Hi. Loge Pe 


¢ cacaar Wane pre the Virn 
Attorneys for Plaintiff 
630 Fifth Avenue 

New York, New York 10020 
(212) 397-9729 


| UNITED STATES DISTRICT COURT 
| EASTERN DISTRICL OF NEW YORK 


ANSWER 
TO 
SECOND AMENDED 
COMPLAINT 


| 

i] 

| RAYMOND T. McKAY and JOHN F. BRADY, 72 Civ. 1595 (WB) 
each individually and as representatives of 

a class of persons who were members of 

District 2 - Marine Engineers Beneficial 

Association - AFL-CIO in September 197), 


{ 


Defendants. 


Hesaone T, McKay, individually and in his purported 
capacity as representative of a class of persons who wer2 members of 
S District 2 Marine Engineers Beneficial Association, AFL-CIO in 
|September, 1971, and John F. Brady. individually and in his purported 


;capacity as representative of a class of persens who were members of 


September, 1971, file the within Answer to the Second Amended Com- 


plaint in this matter as follows: 


FIRST DEFENSE 
1, It is admitted that plaintiff is a citizen of the State 


of Florida. It is admitted that defendant Raymond T, McKay isa 


1 
District 2 Marine Engineers Beneficial Association, AFL-CIO in 


| citizen of the State of New Jersey. It is denied that defendant John F. 


| Brady is a citizen of the State of New York. It is denied that the m tter! 


| 


lin controversy exceeds, exclusive of interest and costs, the sum of 


Ten Thousand ($10. 000.00) Dollars. It is denied that this Court has 


' 
i 


Met 
e 


| 


jurisdiction of this action under Title 28 U.S.C., Section 1332. 


| 2. The allegations of the first sentence of Paragraph 2 
‘of the Second Amended Complaint are admitted. The allegations of 


Paragraph 2 of the Second Amended Complaint wherein it is alleged that 
ithe then defendants consist of all the persons who were members of MEBA 
in September 1971 and that the word "class" as hereinafter used refers tu 
McKay, Brady and said other defendants are denied. 

3. It is admitted that plaintiff was a member in good 


standing: of Local 33, Marine Engineers Beneficial Association from 


t 


aa 16, 1946 to June 30, 1950. It is denied that Local 33 Marine 


Engineers Beneficial Association-was a predecessor union of District 2 


i 
Marine Engineers Beneficiai Association ("MEBA"). It is admitted that 


jSince May 15, 1958 plaintiff has been a member in good standing of MEBA 


to the date of the filing of ine origina! Complaint herein. 


| 4. After reasonable investigation defendants are without 


{ 
t 


‘knowledge or information sufficient to form a belief as to the truth or { 


falsity of the alegations of Paragraph 4 of the Amended Complaint, except 


to admit that MEBA had no collective bargaining agreement with Cities 


{ 


Service and therefore deny same and demand proof thereof at time of 


| 


trial. 
5. Defendants deny the allegations of Paragraph 5 of 


he Amended Complaint. Defendants further deny that the allegations 


' 


of Paragraph 5 of the Amended Complaint fulfiil the requirements of 
if : 


i 
4 


‘Rule 23.2 and Rule 23 of the Federai Rules of Civil Procedure. 


, 


6. The allegations of Paragraph 6 of the Amended 


| 
Complaint are admitted. 


' 
' 
i] 
| 
i 


H 


4 


4. It is admitted that defendants McKay and Brady 


| 
. 
| 
| 


; Sought the active support of plaintiff and all other engineers of Cities 
iService for the campaizn of District 2 Marine Engineers Beneficial 


[Association to organize licensed marine engineers employed aboard 


jvessels of Cities Service. It is denied that plaintiff promised McKay 
lags Brady that he woud actively support MEBA if MEBA would assure 
we full pension rights upon retirement regardless of the outcome of 
MEBA's campaign. It is denied that in order to induce plaintiff to lend 
his active support to the campaign McKay orally promised plaintiff that, 
‘whether or not MEBA successfully organized Cities Service, MEBA would 
assure inclusion of plaintiff in the MEBA Pension Plan with full benefits 
therein for piaintiff upon his retirement. 
| 8. It is admitted that defendant McKay wrote the letter 

jattached to the Second Amended Complaint as Exhibit A and the letter was 
sent from New York. The balance of the allegations of Paragraph 8 of 
the Second Amended Complaint are denied. 

9. It is admitted that defendants McKay and Brady 
wrote the letter artached to the Second Amended Complaint as Exhibit B. 
The balance of the allegations of Papapiaoh 9 of the Amended Complaint 
are denied. —_ 

10. Defendants deny the ailegations of Parazraph 10 of 
the Second Amended Complaint. 

11. Defendants deny the allegations of Paragraph ll of 
the Second Amended Complaint. 

12. Defendants deny the allegations of Paragraph 12 of 


the Second Arnended Complaint. 


13. =: It is admitted that in 1971 plaintiff submitted an 


application to the District 2 MEBA Pension Plan fora pension. It is 


ltenied that at the time of his retirement, or at any time, plaintiff was 

' 

fully qualified for complete pension benefits under the terms of the said 

| 
| 
| 
i 
| 


District 2 MEBA Pension Plan. 
14. The allegations of Paragraph 14 are admitted. 
15. The allegations of Paragraph 15 of the Second 

mended Complaint are denied. 
16. The allegations of Paragraph 16 of the Second 

Amended Complaint are denied. 
17. The allegations of Paragraph 17 of the Second 


mended Complaint are denied. 


| SECOND CLAIM 
| 18. Defendants repeat herein their answers to the 
tlegations of Paragraphs 1 through 16 as if fully set forth herein. 
| 19. The allegations of Paragraph 19 of the Second 
Amended Complaint are denied. 
: 20. The allegations of Paragraph 20 of the Second 
/:mended Complaint are denied. | 
| 21. The allegations of Paragraph 21 of the Second 
‘Amended Complaint are denied. 
| 22. The allegations of Paragraph 22 of the Second 
Amended Complaint are denied. 
THIRD CLAIM 
23. Defendants repeat each and every allegation of their : 


‘answers to Paragraphs 1 through 16 of the Second Amended Complaint as 


| 
lif fully set forth herein. 


(24. The allegations of Paragraph 24 of the Second 


Amended Complaint are denied. 

25. The allegations of Paragraph 25 of the Second 
Amended Complaint are denied. 

26. The allegations of Paragraph 26 of the Second 
Amended Complaint are asniea: 

27. The allegations of Paragraph 27 of the Secoud 


Amended Complaint are denied. 


SECOND DEFENSE 

28. There was no binding contract between plaintiff and 
defendants which is enforceable in this Court. 

29. Plaintiff does not allege any acceptance of defendant3! 
alleged promise to plaintiff or any agreement so as to constitute a valid 
contract upon which this action can be brought. 

THIRD DEFENSE 
30. There was no valid consideration for defendants' 
_falleged promise to plaintiff. 
| FOURTH DEFENSE 
31. Plaintiff has failed to join as a defendant an in- 
[dispensable party to this action, District 2 Marine Engineers Beneficiat 
Association. The individual defendants were at all times officers, 
representatives and agents of the said District 2 Marine Engineers 
Beneficial Association. 
FIFTH DEFENSE 
32. This Court does not have jurisdiction over this 


action between plaintiff and the proper or indispensable party defendant. 


SIXTH DEFENSE 


33. Plaintiff's ciaims are barred by the applicable 


statute of limitations. 
SEVENTH DEFENSE 
34. Any promise made by the individua. defendants must: 
be considered in the light of the circumstances in which it was allegedly 
;made. Any such prcmise was a campaign promise and is unenforceable 
since no valid or binding contract was created. 
dee, 5 EIGHTH DEFENSE 


35. The Second Amended Complaint fails to set fortha 


NINTH DEFENSE 


| 
claim upon which relict can be granted. 
| 
| 
i 
| 


36. Any alleged promise made by one or more of the 
defencants was impossible of performance or fulfillment because 


jauthority to accept contributions and pay pensions is exclusively in the 
| y y 


| 
i Drietees of the District 2 MEBA Pension Plan under the Agreement and | 
{Declaration of Trust and the Rules and Regulations of the Plan. 
TENTH DEFENSE 
37. Under the Agreement and Declaration of Trust and 
‘Rules and Regulations of the District 2 MEBA Pension Plan, the Trust- 
jj}ees have no power or authority either to accept contributions from 


|| District 2 MEPA on behalf of the ieeaicine or to pay a pension to the 


plaintiff. 


50 Ayeabate 

New York, New York 10004 
Telephone: (212) 943-6148 
Attorneys for Defendants 


TLS DISTRICT COURT 
STRICT OF NEW YORK 


REGINALD V. SCHMIDT, 
72 Civ. 1595(WB) 
Plaintiff, 
Vv. : STIPULATION AMENDING 
SECOND AMENDED COMPLAINT 
PMOND 7. MCKAY and JOHN F. BRADY, ee 
é individually and as representa- 
ti es of a class of persons who were 
members of District 2 - Marine En- 
gin eers Beneficial Association - 
AFL-CIO in September 1971, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED by and between 
* anderson Russell Kill & Olick, P.C., attorneys for the plaintiff 
‘ herein and Markowitz & Glanstein, attorneys for the defendants 
ene as follows: 


1. Paragraph 17 of the Second Amended Complaint 


| 
shall be amended to read as follows: 


[ "As a direct result of the aforesaid breach 

: of contract, plaintiff has been damaged in 
a sum in the amount of $24,672.04 
representing pension payments due plaintiff 
for the period March 1, 1971 through 
December 31, 1975 for which McKay, Brady 
and the other members of the class are 
jointly and severally liable to plaintiff." 


2. Paragraph 22 of the Second Amended Complaint 
shall be amended to read as follows: 


"By reason of the foregoing, plaintiff has 
been damaged in a sum in the amount of 
$24,672.04 for which sum McKay and 
Brady and the other members of the class 
are jointly and severally liable to pliin- 
tiff undar the doctrine of promiss sory 
estoppel.' 


4 


Paragraph 27 of the Second Amended Complaint 


3. 
( shall be amended to read as follows: 
“By reason of the foregoing, plaintiZ= 
been damaged in a sum in the amount o 
$24,672.04 for which said defendants 
and the other members of the class Br 
jointly and severally liable to pl 


4. The ad damnum clause will be amence 


i read as follows: 
"WHEREFORE, plaintiff demands judgment 
against McKay and Brady and the other 
members of the class, jointly and sever~ 
ally in a sum in the amount of $24,€ 
together with interest, attorneys! 
and the costs and disbursements of 


action." 


ANDERSON RUSSELL KILL & OLICK, P.C. 


A Member of the Firn 
Attorneys for Plaint 
630 Fifth Avenue 
New York, New York 159220 
(212) 397-9729 


i=f 
“~——_ + 


es Se & Sea 


a AK [- 
ae ae Des 
\A wenber of Fhe Firn 
\|Attorneys for Defendants 


50 Broadway 
New York, New York 19004 


(212) 943-6148 


“SO ORDERED: 


~ 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
REGINALD V. SCHMIDT, 
Plaintiff, 
~against- 
72 C 1595 
RAYMOND T. McKAY and JOHN F. BRADY, : 
each individually and as representat- August 5, 1975 
ives of a class of persons who were : 
| members of District 2 Marine Engin- 

eers Beneficial Association, AFL-CIO,: 


Defendants. : 


MEMORANDUM AND ORDER 
BRUCHHAUSEN, D. J. 

The plaintiff moves for an order, pursuant to 
Rule 23.2 of the Federal Rules of Civil Procedure, determining 
that the defendants, RAYMOND T. McKAY, and, JOHN F. BRADY, will 
fairly and adequately protect the interests of the class. 

The defendants cross-move for an order dismissing 
all claims against them individually on the various grounds as 
indicated in their notice of motion. 

It is conceded that the defendants would ordinar- 
ily fairly and adequately protect the interests of the class. 

The issue presented to the court is whether the 
representatives of the class would so defend if simultaneously 
they are being sued individually. 


The affidavits of the named defendants, licKay and 


2la 


: 
\ 


BRADY allege substantially that because of their respective 
positions as elected officers of M.E.B.A., they would ordinar- 


ily etequately and fairly protect the interests of its members. 


ey. 
es ve 


6 ee 


However, because of possible substantial personal liability as 


yi 
ce. 


Y 


scnagemegeyt tes 


a result of being sued individually, a conflict of interest 
would arise between the affiants and the union members in 
their respective defenses. 


In Carroll v. American Federation of Musicians of 


United States and Canada, 372 F. 2nd 155, the court held in 


te 3 .* 


part at page 162: 


7? 
G ny 
ey es 


. 
te! 


"In a true class action, all the members 
of the class, including those absent, 
are bound by the judgment. Cases cited. 
Therefore, the interests of the affected 
persons must be carefully scrutinized to 
assure due process of law for the absent 
members. Hansberry v. Lee, 311 U.S. 32, 
61 S. Ct. 115, 85 L. Ed. 22 (1940). 
Since all members of the class are to be 
bound by the judgment, diverse and pot- 
entially conflicting interests within 
the class are incompatible with the main- 
tainance of a true class action." 


- be 
=" 
D3 
a 
oe 
iE 


agrees! 
abe 


gett 
> 


In Polak v. Noel Industries, Inc., 64 F.R.D. 333 
(1974), the court held in part at page 336: 


"xxx The core of defendant's argument on 
this point is that named plaintiff's 
interests may be antagonistic to those of 
the class which she seeks to represent, 
thus putting into question her ability 

to fairly represent the class. This Court, 
in this regard, must consider not only 
actual but also potential conflicts of 
interest which might arise between named 
plaintiff and her class during the course 
of the litigation." 


ee dates 


< 
te 


“sew 
ates 


wd 
* 


Cary er 
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Upon due deliberation, the court rules that the 
position of the defendants is sound. 

Therefore, the court orders that this cause pro- 
ceed as a class action, and that all claims against the in- 
dividual defendants, MCKAY and BRADY, are dismissed. 

This case is scheduled for trial November 3, 

1975 at 10 A.M. in this part. 

It is so ordered. 


Copies hereof shall be forwarded to the respect- 


ive attorneys. 


Senior U.S.D.J. 


iS Bron heen, Wha 


t * — 
UNiTiD STAT: 
Wa eps yee 
BAST. 
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REGINALD V. SCL 


-against~- 


we 


¢ 


RAYMOND T. McKAY and JO 


Raby, each indivicua 
rep santatives of 


‘ 


Augs= 


@ fa 


District 2 Marine 


Appearances: 


AIDERSON, RUSSELL , KILL & OLICK, 
Attorneys for Plaintiff 
JOHN H, DOYLE, IZ1, ESQ 
SCOTT B. LUNIN, ESQ 
Uf Counsel 


MARKOWITZ & GLANSTELN, ESQS 
Attorneys tor Defendants 
JOEL C. GLANSTEIN, ESQ 
Oz Counsel 


MITH & KURLANDER, ESQS 


a 


- 
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Noa: 72.0 5595 


1976 


dants move for an orcer, pursuant to 
i2, and 55, of the Federal Rules of Civil Procedure, 


~ssing the sicond emended complaint, on the ground that 


ausesof action were commenced outside of the applicable 


22ns, or, in the alternative, that Rule 


be, | 


Rules of Civil Procedure is unconstitu- 


The s2coic amended complaint alleges in substance 


that curing May 1955, the District 2-Marine Engineers 


Cities Service Engineers, The complaint contains various . 
allegations between the plaintiff and the indivicuval defend- 
ants on behalf of the unincorporated association, MEBA, 
wherein the plaintiff agreed to support MEBA'S campaign 

to organize the Cities Service Engineers. In return for 
this support, the plaintiff would be included in the MEBA 
pension plan upon his retirement. The complaint in para- 
graphs 3 and 9 allege additional written inducements to 


the plaintiff for his support of the cawpaign. ‘Thereafter, 


reliance upon these promises and inducements, the plain- 
fi alleges in paragrap’ 10, that he took over the direc- 
of a picket line wa behalf of MEBA, at the S.S. 
"RBradiocd Island," a Cities Service vessel docked at 
Mctile, Alabama, from Cctober 26, 1955 to November 16, 
$25. This strike action successfully afforded MEBA to 
S and Mates aboard said vessel. Tne 
at as a result of his actions he 
d a position lower than his original employment, 
a. sult of this demotion, resigned his employment 
with Cities Service, The plaintiff thereafter retired, and. 
on Septexder l, 1971, was informed that he was not eligible. 
for a pension. Finally, the cefendants breached their 
contract in failing to conclude with the defendants an 
prrangenent whereby plaintiff would be included in the 


pension plan with full credit for all prior service; make 


the appropriate contributions on behalf of the plaintif£ 
Pi j 


with the result that he would be included in the pension 
plan with full credit for all prior service; 


assure that he would receive all benefits arforded by the 


credit for all priox services, 


b, Fa 


whereas inencinciecael, A 


November 27, 1972, this action 


aA wtsmMecye 


coumentce Dy tas Piling of a comolaint in Sais court: 


i 
| 
| 
| 


| 


Parte 


m contract actions, the 
commences to run when the right of 


is when there is a breach thereof. 

situations where a claim icr> breach of 
contract arises uson the occurrence mas a result 

Lewis v. 

the cases cited 

f£ urges that there could be no breach 

the defendants prior to the retirement of the plaintifé, 

at which time he was denied pension benefits, thereby 
suffering injury as a result of the breach. 

The defendants urge that the plaintiff suffered 
immeciate damage by the failure of the defendants to fulfill 
their premises contained in the letters signed by the indi- 
vidual derendants, annexed to the original complaii :, and 
incorporated py reference in the second amends. commlaint, 


he affidavit of Thomas J. Mackell, Jr., the Administrator 


staces that employe2s are entitled to 
adical requests from the plan, a certificetio 


pension credits, 


2i pension, The plai 


L971 and was declared 


on founded upon contract 
is subject to the six-year statute of limitations commencing. 
Novexber 16, 


Tnere is no doubt that the plaintiff’ 


S opportunity 
to enforce his agreement commenced on November 16, 1966, 
the date when the strike action concluded successfully for 
MEBA in organizing the Engineers and Mates aboard the 
vessel, S.S. "Bradford Island." The »laintiff had every 
xight to attempt enforcement of the defendants alleged 


promises as early as November 16, 1956. He was free to 


attempt enforcement of defendants alleged promises to pro- 


vide plaintiff with full credit for his past service. He 


was free to commence an action immediately upon his 


ful ei lire: oO: oly: ty in Alabama. His oblig 
a certiiicatica from the pension plan wh 


of his credits, and th 


virtue of the alleged promises of the defendants. 
action, founded upon the 
is also subject to the 


inmitations, commencing November 16, 


of action, founded upon Fraud 


s also subject to the six-year 


tens. The court concludes that the facts 


presented clearly indicate that fraud, if any, could have 
been discovered with reasonable diligence commencing 
November 16, 1966. 

In conclusion, the court rules that all of the 
alleged causes of actions are time barred. They were 


commenced November 27, 1972, outside the six-year statute 


of limitations which commenced Noveixber 16, 1966. 


. : oe soe : par 
Lee tenes ener tte ton 


The secor.! -xended complaint is dismissed, 


Tee SOS ae oe 
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meds 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REGINALD V. SCHMIDT, 
Plaintiff, 


-vs- 72 Civ. 1595 La 


(XB) 


etene . — weer. 
Pee 
seat Lith Seehhe  i S ae 


RAYMOND T. McKAY and JOHN F.° BRADY, 
each individuelly and as represent--_ 
tives of a class of persons who were 
members of District 2 - Marine 
Engineers Beneficial Association - 
AFL-CIO in September’ 1971, 


Defendants 


oe a ee oe ee 96 of oe oe eo ee oe oo eo oe Cf 


Deposition of the plaintiff, R 
SCHMIDT, taken by the defencants pursuant te 
atiootation and agreement of counsel at the 
offices of Anderson, Russell, Kill & Olick, °.C., 
Esqs., 630 Fifth Avenue, New York, New York, 
on April 10, 1975 st 10:00 a.m., before 


Morris I. Kligman, a Certified Shorthand Rerorter 


and Notary Public of the State of New York. 


Wa 


SGUUTHERN OISTRICT COURT NEPSATERS. U.S. COURTHOUSE 
FOLEY SQUARE, ND # VORK, N.Y. CO 7-4339 


1 mkds 


2 APPEARANCES: 


ANDERSON, RUSSELL, KILL & OLICK,P.C., ESQ., 
Attorneys for the Plaintiff 
630 Fifth Avenue 
New York, N.Y. f 

BY: JOHN H. DOYLE,III, ESQ., of Counsel 


MARKOWITZ & GLANSTEIN, ESQS., 
Attornevs for the Defendants 
50 Broadway : 
New York, N.¥. 10004 
JOEL C. GLANSTEIN, ESQ., of Counsel 


SCUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 17-4529 


IT IS HERESY STIPULATED AND AGRESD, by 
between the attorneys for the resvective part: 
herein, that the sealing, filine and 
of the within deposition are hezeny We 

IT IS FURTEER STIPULATED AND AGREE! 
all objections, eveeue as 
question, are reserved to 

IT IS FURTHER STIPULATED AND AGR 


the witness may sign his deposition 


duly qualified Notary Public. 


SCUTHERN OISPRICT COURT AEPOPTERS, U.S. COURT YOUSE 


FOLEY SQUARE, NEW VOR<, N.Y. CO 7-658) 


nkds Schmidt 


REGINALO Vv. SCHMIDT, residing at 
Route 1, Box 103, Marianna, FPlorida, calle? 
a witness, or first duly sworn by 
testified 2s follows: 
EXAMINATION BY MR. GLANSTEIN: 
Q Mr. Schmidt, in 2édition to ashy 


ou have given in Marianna, Florida 
la c 


other address in any e of the 


a 


which you maintain a residence? 
A No. 
Q How long have you lived in Marianne, Florida? 


Since March i960. 


Are you presently employed? 


No. I amon vacation... I am empleyed with 


American Trading & Transportation Comcany. 


Q Are you employed in a shore side 
or in a seagcing position? 


A Seagoing.. 


What is vour position? 


8 


A First engineer. 
Q Do vou have ap 


assistant engineer? 
A No. I was supposed to have but they just 


laid up two ships, and I don't know what I an now. 


2 


scuri&ad fe ae COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW VORK, N.V. CO 7-4580 


Schmidt 54 
Q Now in Paracrarh No.7 you referred to 
‘y. McKay having given you an oral promise. 


Between May 12, 1966 


if this promise -- if this 4 LY fulfilled 


wgltitsnnstetie VA 
; 


by either Mr. Me 


A 


Biteccmveparvgric 


letter Mr. McKay sent 


H 
j 


fron Chat lettor ¢€24 you do any- 
thing, without in any way cormmenting on the 
or the quality of the lett my Guestion 
from your receipt 


you, on your 


that whatever 


the record) 

HR. DOYLE: Do you 

In a wey I 
Q Well, answer the gue 

your ability. If yow do not uncerstand 
_to rephrase it for you. 

(Mr. Doyle co: the witness off 
the record) 


MR. GLANSTSIN: 


Se. pe *. ee COURT SETOSTERS, U.S. COURTHOUSE 
FOLEY SQUARE, ASw YORK, N.Y. CO 27-4580 


mkds Sclmiat 

record again that I object to Mr. Dovie conterrin 
“ith his client before answering the cuest 

“Sink that the witness has amply Cemonst: 


sem 


ability to state whether or not he can wr 
given question, and Mr. Doyle, when he fe 
is ob: r has amply ineicated his 
state his objection. 

I object to your conferring 


Client before he answers, 


MR. DOYLE: 


avestion an 
question was, and 
objectionable. 
MR. GLANSTEIN: 
and I object to it. 
Will you please read the question. 
(Question read by the reporter) 
I stopped into the union hall -- 


May I interrupts ask you to pinpoint 


MERN Cistrict 2 yall in Brooklyn. 


when did you @o 


end o£ November no, £ con't remerber 


f. UTMEON OISTRICT COLRT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 27-6500 


mkds 
she exact date. 
Will you tell us the year. 


I can't even tell that. It 


What havpened there? 

The only man there at the 

Did you have a conversation with hin? 
I did. 

Q Will you tell me what was sai¢ boy you 
by him. 

A Well, I can't tell the exact werds bu. ! 
zsked@ him if Mr. Ace SOtay Were -in, 5. outs 
like to speak to then about my retirement and how 2 waz 
going to go about collecting it. 

He said he didn't know anything 


Mr. Brady wasn't there, and Mr. McKay wasn't there. 


. 


At about that time the telephone rane and 


Mr. Pernnisi said it was Jack Brady on the 


and he told Mr. Brady that I was askince avestions about 


my retirement, and that he coulée not answer 


Q “He" meaning who? 


A 


And would Jack Brady like 


SUIUTHERN oOsThicr COURT ACPOATERS, 3.6. COURTHOUS: 


FOLEY SQUARE, NEW VORK, N.Y. CO 7-4300 


Schmidt 57 


I don't. know what the ansver was bet Mr. Brady 


did not speak to me. He said he would be in the offices 


the next day. 
Well, I am not financially able to hang around 
New York day after ary to see anybo y. 
Q I see, 
A So I returned home, and I have catled 
Myr. Brecy on several Secastone: 
Q Subsequent or prior 
A Aiter that, and I 
several times, and I have never heen abl: 
contact with cither one; and before thst gate 


pick up the telephone and 


Q 
with Mr. 
May 12, 1966 letter 
A No. 
Q e- other than that episode thet you 
testified about? 
A No. 
Q I woule@ Like to show veu 
nents which were markec Plaintiff's 


Ceposition of John F. Brady, and I ask vou to ervanine 


foul IA COURT FRE EOATERS, U.S. COUTTHOLSE 
FOLEY SQUARE, NCW YORK, N.¥. CO 7-659 


Schmidt 
Yes. 
~~ in the first sentence of Paragraph 1 
A Yes. = 


Q Can you tell me the manner or means by 
“ : 


which you believe you were 
your person with respect to the actiors you kook wha sae | 
vis.the BRADFORD ISLAND? 

. A We were at the end of a very Gesolate | 


. 


road -- Water Street in Mobile, Alabama, an 


“were several ships tied up there. Two cf them-~+erc 


dena’ with no guards or anythine on beard, and 
was consicerable theft 

and it we so bad that the babies eel lee were Da 
chece pretty near hourly, day eetae 

with dogs, and I don't like the idee of 

being es a place where a deo Souls get at vou. 
Q Well, were the Gogs hel2 at ee the 


police? 


AD They were kept in the hack of their cars 


Peohod ’ 


wou te 


an@ if they had ever been let ost I don't know whether 
the police would have enough control over 
to make t'- uo exactly as they wented co. 


You also 


anenéeed complain 


AM DISTMCT COURT MEODATIAS, U3. COURTHOYsE 
“PPOLEY SQUARES, NEW VORE, N.Y. CD 726546 : 


mkds Schmidt 
your future employment by Cities Service. 

Can you tell me what the basis for that alleqa- 
tion is at that time? 


A Well I had refused to sign on on the ship 


. ‘ 
‘ 


several months before that. - ; 
Q And what was done, if anything, oy the comcany? 
A Nothing was said then. This all 2dés up, 

ena at the time when they called ne to come back to 

work, the personnel relations manager Gid not call me; 

he had his assistant call me. 
Q May I just interrupt you tec 

" cine? You say "at the time”. Are you 
fe eee oF 1966 or in May when you said you re- 


fused to sign on? You said "at that time”. 


i Well, this was around the Mobile time.’ 


_Q Around the time that you had been ir.volvad 


with the BRADFORD ISLAND? 
A ‘That: is right. 
Q You received a phone call from the company? 
A Yes. Now whether it was hefere, Bertie Ge 
after I okt venawbes, but I was informer that's 


the second engineer's job available. 


Q Do you recall who it was that so irformea 


Tet een tne SPJ LEU LR MST Covakt REPORTERS, U.S. SOUP" HOUST 
Tagan > ares Paes ae. 
pir fe ‘ FOorev SQUANE, NEW YOOK, K.v, 69 7-4599 


Schnidt 


re) Did you have a reason 
Williams or not wishing to sail 
A Yes. 


Q -. What was the reason? 


A Mr. Williams had a heart condition. He had 


-a letter from the company he was not to Go any 

physical labor. 
The first engineer 

work, and I have sailed with Mr 

time as ‘second assista 

second assistant's 

engineer's Work, too, and Mr. 

back taking eae easy, and 

he uagiconicetine first engineer's sala 

"Take it or leave 


conversation witn 


2 


correct. 


° ss ei ted, 
7 ae ' ‘ 
an : ee 
eemerere gees 5 ome eenmmnene we ee EteS 2 nme 
<n Oe car emrmmmemnen ear: en conemnne - oc ee eee ape a SAR 
, d . a . 
‘ z ih Bs ‘oe . 4 - 
. Shas ; ree Dah, Mee as t ’ a : : , 
; . eae : é 


you indicated 


QO 


you were demoted. 


ate ee Ow nee cere nme ry smear nee - 


Did Mr. Lieblein' 


is a demotion, 


2 


drectentacaralane Rha GISTAICT COVAT HIPORTEST, G5. COAT HO 


SBOLEY SQUARE, Mod YORK, ALY, CO Fe sa55 


Schinidt 
No. 
Did he indicate to you that you would never 


recéive any further employment opportunities -- 


~~ with Cities Service?’ 
A Yes. Met 
Q Would you explain that? You first indicate? 


“no” and then you said "yes". 


What was it exactly that was said to you which 


. ° . 


would indicate one way or the other wnether you woule 


es 


s 
‘ 
~ 


have further employment opportunities with the Cit 
Service? 


A He said "Take it or leave it”, 


'Q * Well. ien’t tt 2 fact,Mr..Schnidt, that p 


Lieblein's assistant never told you "If you con't + 


this job I will never give you another ene"? - 


in aK I don't believe he hed the autnority to do 


that. 


Q t@ auth 
did not say that to ya; @id ha? 
A All he said w 


leave it." 


me 6 we memes SOO LOLS ALL ONE OG CL tS CN LN LE EO NIRS RENN 


Q Did you ever receive a cemaiunic 


anyone else in Cities Service subsecauan 


3%e 


2 UTHERM DISTRICT COURT REPORTS oes. CQURT 4s_-, 
PST TIO OM OLEY SQUARE. NEW VOR. oe. Gt end a 
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mxeg 7 Schna.dt 


phone conversation, either orally or in writing, wherein 
your cmployment opportunities with Cities Service were 
terminated? 


A . I was never offered a job with Cities Service > 


Z . 


again after that. ; a 


a . Q Well, what was the procedure by which you 


8 : 
obtained jobs with Cities Service up until that time? 
9 F aes 
A They called me from the office. 
10 . - ere - 
Q . Did you ever call them an@ indicate that 
11 .3 ‘ ; 
you wanted to come back, from a vacatio 
: 2 pecs 
of absence? ae 
A They usually calle 
14 
come up. 
e 15 Pe hee tt i : 4 _ = * ° * - . E e ’ . ad . ; - 
Q hat 1s not my question, Mr. Sckmidt.. My =: :.[-.- 
16 ‘ ‘ ‘ 
question is did you ever -- 
7 3 
A Had I ever called them? 
18 : ee Naka set : 
Q --ever called Cities Service, from 19417 +o 
9 1966, and indicate to them that yeu were availa ‘ | : 
i: 20 r= a 2° : : : 
for enpvloyment? ae 
21 cee z eri 2 
A Yes. 2 oy 
22 | way es 
Q And did you receive a jobD follewing that | 
Sree " . : 
“ indication to the company? E 


vou never received 


mkcg 8 Schnniet 


. 


‘any further calls from the company 
conversation; correct? 
A Up to a certain Cate. 
What was that date? 
Since I left the union. 
Which union? 
MEBA, District 2. 
Q 
to November 1966 right now. 
A Yes, I know you ere. 
“-.Q. Subsequent to November of 


_Were-a member of “D 


communicate in any way with Cities Service 


further employment with that company? 
A I have already answered 
Q . I don't believe you have. 
MR. GLANSTEIN: Mr. Doyle, 
“Whethes the witness specificaliv nswere2 
| MR. DOYLE: As to su 
1966. 


MR. GLANSTEIN: Yes, while 


HMR. DOYLE: 


recollection of your ansvwe 


Yala 
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we 
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Yes. 


When did you do that? 
I had been injured. 1X had been burned on a 


ship. I was in tiie hospital and I was home on leave -- 


Q . Well wait a minute. I don't mean to be im- 


polite, Mr. Schmidt, but I do not think you unde estana 
the time frame that I am referring to -- fron ovember 
1966 through 1971. 

A Novenber ‘1966? 


Q Through 1971. 


From November 1966? 


(At this junctur 


MR. GLANSTEIN: What was the 


“tRecora rea 2 by the reporter.) 


When did you formally cease bein 


District 2 MEBA, Mr. Schnidt? 


SOU RIOR gpa orsrmer cewer szonere 
gee ApFOL SY SQuaars, now vord, x.¥. 
a ‘ ae ‘ 4; i 


i. Rasa eiivwaen te 
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I believe -- I am not sure. 


Q When you were involved in this 
tLe Bradford Island, did you and Mr. Richaréson have 
any discussions regarding possible pension benefits 


that you would be entitled to from District 2 MEBA 


pension plan? 
A, 


Q Can you tell me wnat the conversation or 


SenverSetsous Were? 


BAe Well I had asked. hin how 


nd he said they. dian’ t know — 


what c Ladechadl 


How Would the union ‘go. about payi 


pension, saa he aed he ae € he ‘And I mentioned 


that Mr. McKay said I would he entitled to a peneone 


and he said "If Mr. ee says 


- 


roel 


“9 How aig you lead “into the conver 


aid Mr. Richardson? 
A I don’t remember. 


0 Khow you assert 


amended complaint 


Se STHT AN OF aes COVOT ORE SS OTS SMS 8. TW tee. 


a a 
Perm NOE OL EY SQUAME RE VOAN, nol. ete Be SE99 


aan) are ah . . ve ee ee , 
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employment with Cities Service. 

Is it true that after you left your enployment 
with Cities Service, whether by being eee to ques or 
otherwise, you commenced working under District 20 
contracted vessels? 

A That's right. 
Q | You had already been 


for sometime, had you not? 


cweré employed ‘by Cie 


Thatis standard. aay 


Be ee you Lett, ‘did Four” 


ty 


s there any giscussion with any District 2 


> oars es 
time roe started wockiae ur nder District 


2 contract as to what wontct en sue “insofat a 


“woulé be concerne a? 


eae At the time i st tarted working? 
Q. Sade the D strict 2 contrac of Noven>er 
or December of 1966, a 22 : fon with 


any union officia 


A Yes. | 


BEST COPY AVAILABLE | 
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Schmidt 
Q At this time you had 
MEBA for several years; is that 
x’ so @hats right. 
, Q Did you ever receive 
ine the MEBA -- by MEBA here, I nm 
Had since vou becane a member of D 
received any literature or information 
details of the District 2-MEBA Pen 
A “Yes, 


Q From whom did you receive 


Probably the pension plan 


‘Prior to May 1955? 


ae 

4 
aes 
od 

ie 
yes 


A I don't remember 
Q Well you were awar 
such a pension plan prior to 


A Yes. 


16 eee aaitmneup © curds eoe-ne teen tem +o 


Q Did you understand that i to accrue -. 


credit under that pension plan yo - 60 £2 sxaloyed 


me employers under gankeses with 
A ‘Yes. 
fe) And did you know th 
the conversation with Mr. 


A Yes. 


FP 9933 


Schmidt 

Q° Did you know then, at t 
rerson-to-person conversation wit 
rbout May 12, 1966? 

A With Mr. Brady? 

; on the sane 

A I don’t remember havinc 
tion with Mr. Brady. 

Q I did rot say “tele 


I believe you testified that imn 


-right after you telephone convers 


2 you had given an indication to 


3 kind that you had given to Hr. 


A You mean about the retirer 


Q Yes... 
“A” And my guarantee of i 2 


Q Yes. 


A. Yes, sir. a St 


Q Well, at the. time that you h: 2 conver—_ 


Sations with Mr. Bra pe 2 of the 


requirements of the District ‘Plan employment “0+ 
unéeer a contracted operator. 
R. DOYLE: I object to the 


question. 


S$. JTMERN OSTRIST COURT PEPCATEAS, U.S. COUR MOLrE 
FOLEY SQUARE, NEW YOR, N.V. CD 7.8585 


Schmidt 
QO When yu had these convers 
‘Ir. Brady on or doyt May 12, 1966 in person 
your testimony that you were avare of the Porlieatenes 
of ,the District 2 Pension Plan with regara to the 
manner in which neue 21ts were Rone ally Poe 
MR. DOYLE: I object to.that on the ground 


that it is overly general. The guestion should con- 


' 


tain some Statement of what 


apo 


TO SS LTT. me sit: 


_knew. Simply asking hin wh 


‘Sequiteneata ie a ee eee ae form. 


ee 0 0 ee oreo es 


MR. GLANSTEIN: 


' 


ate 


re) You have alread 


coy 


fas 


that you -knew before May 12, 3 in order to _. 


accrue pension. credits under ist 2 Pension — 


ra 


Stee eae had to dock for employers under Contrect 


.2; is that correct? 


‘ s i 

“Ree Oem mee reten eS seme Meet Retin ty aU Ne et eee Sue ese meNe Oe emenen Lie ses me 
i ry e : : 

abc ; . a 


9 . So you knew when you talk 
on May 12, or about acs 12, sea 
the District 2 Pension Plan worg 
accrue persion credit you had to 


District 2 contracted emo 
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employment with Cities Service. 


Is it true that after you left your enployment 


with Cities Service, whether by being forced@ to quit cr 


otherwise, you commenced working under District 2 
5 


contracted vessels? 
A That's right. 
Q You had already been a meaber of District 2 


for sometime, had you not? 


_. Were you paying dues to DOA as 


a + es ~ 


oe fo eee Dy SES: sata Eten 


ot 2 while you vere exptayed by ¢: 
Ro Yess hee Ge wkancara. 
“Q°. You’ did not receive any pension Exon 
__ Service at the time you left, did yo 

A No. 

Q- | Was there any Ciscussion wit 
official at the time you started wor 


2 contract as to what would ensve 


would be concerned? 


£ Novenber 
or Decenber of 1965, 


any union o cials at that time? 


S/a 


ge STIT A 6 COL Stare -cete gee Sree *, * 
FOLEY SQutae, nm OO emma sess, 


ere oe 


| 

are 
ea 
ie 
ot 
++ a 

Le 


ces enees soe cee tenes ene ecnseene @ os-oume came emneeneeeee: 


mkeg 12 Schmidt 


Q And about your pension ris 
Yes. 
Who did you talk to then? 
A . Bill Gannill. 
Q ° Where was Mr. Garmmill's port? Did Mr. 
Gammill have an assignnent to a sarten ier port? 


A Houston, Texas. 


* s 


Q And what was the discussion that you had with 


A I asked him several times about pension clan-- 


mre + ees, io 


“pension rights-: . 00° PRS See ea 


& ., J o~@ , 538 


arn Sarai tT . 


“+ @Q- “An@ what did he indicate to you? - 


A He indicateé to me that if Mr. Brady said. - 


- e- 


I would wet a pension I would get it. 
Q I assume here iba no discussion of the 
details of the requirements of the pension pian. 
A They all said they @idn't know; that Mr. 
icKay -- | 
| Dia I say "Bredy” a minute ago? 
‘ DOYLE: You saie “Brady”. 
THE ¥ I meant Mr. Mexay 
would know the details. 
Q When you lett Mar: mDLovment 


did you know for a fact what 


Ge SAQe. 


S$: sterns Dsl Mtl sl LOG 7 © ne mnercens menage? ge ut 
YRS BT 


FOLEY SSuAR NT” ee tase? 


a 
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é 
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se * 
“pie 
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es 
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be 4 


it 


mkcg 13 Schaidt 

existing District 2 pension plan in order for you to 
* receive a pension? 
‘ A No, I didn't. 
5 ‘Q | Isn't that inconsistent with your earlier 


6 testinony? . Poe 


: 4 
7 MR. Cbject to as argumentative. 


8 . 
@ witness not *o answer. 


° Q You allege in paragraph 13 of the second 


10 amended complaint that at the time of 


you were fully qualified for complete 


of the ME3A pension plan. 2! J: 


in paragraph 13 


A. Yes. 
Q '-- referring to the seconc 


re Yes. 


A 


Q Do you know what "fully quelifiea o> complete 


pension benefits under the terms of the MEBA Pension 


oe 


Plan” means? 


AR —sosX thought z eid. 

Q Well what Gid you think it meant? 
A Well, with this letter it meant 
pension (ineicatins). 

Q You are poin 


$3 


So ITE Re SST EET Ce eo eyerergeernze 
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Vice-president in charge ef the riverc. 


Q Ara can you tell me when you first met 
“es, Richardson? 


At the picket line when I turned up there 


In or about October 26 -- 
That is ‘right. 
-- 19656? 


Yes. 
Can you recall whether you had any conversa-~- 
time? 


oe me 


I toile him -- he asked ¢ Y 
and I told him who I was. 


as ae 


‘ 


ne gs we, 


I tola him that Mr. peay told’ me 
and take over the picket line. 
He said he had been expecting me. 
Q Was Mr. Richardson in charge 
in charge of that picket line? 
XN iz. Richardson may have there two 


or three times after ; man who was) 


ne 
| 
; 
; 
f 
i 
i 
i 
, 
; 


SIU union, the 


SUBS. STMT COI THINK ES 18, COUeT4QUKE 
otto) Sane 
FOLEY SQUART, N- : gp Te85¥d 
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I believe -- I am not sure. 


° 


QO When you were involveé in this action with 
the Bradfo1c Island, did you and Mr. Richardson have 
any discussions regarding possible pension benefits 


that you would be entitled to from District 2 MEBA 


pension plan? 
A, Yes. 


Q Can you tell me what the conversation or 


conversations. \ ere? 


wes 


Well rT had as sxed. him how they. 


and. he: ‘said ‘the epee oe know. 
ot you say "How they would go about ieee 


.What.was "it"?.... 


° 
Sa 
bia 


fae 


A How would the union go about ae me th 


pension, and he said he didn't know. And I meatio 
hat Mr. McKay saia I would Re entitled to a pensio: 
and he said "If Mr. AS says ‘so you'?1 get it", 


r¢) How did yeu lead into the conversation? 


icharéeson? 
remember. 
assert in 
that you 
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Schmidt 


-~- in the first 
Yes. 


Q Can you tell me the manrer or means hy 
4 . : 
‘4 : 
wnich you believe you were in considerable Cancer te 
your person with respect to the acticns you took vis-a- 


vis,the BRADFORD ISLAND? 


‘A We were at the end of 2 very desolate 


roed -~ Water Street in 


‘were’ several ships tied 
dead. with no aoaees or 
a considerable t theft 

and it was so bad 

there Petey eee 


being in a place where a dog coulé get at you...) 
om 9 Well, were ene dogs hel2 a 


police? 


‘A. “They were kept 


make them do exackiv as thev 
Q You also refer 


second anended 


$..UTHERY OISTAICT COU2T RE O32 eT 4ouse 
FOLEY SQUARE, new VEZ, ; |: 


£3 ed 


SAUTER ITTE AIT DU AIL AIA SI SITLL La FIT ACEI NL OSG TOMER ES MRT LSE TORTI SLD 


RE. 


bod 


MEwASY oT 


your future employment by Cities Service. 
Can you tell me what the basis for 
tion is at that time? 
; ‘ 
A Well I had refused to sign o 
Several months before thet. 
2 And what was done, if anything, 
A Nothing was said then. This all 
ana at the time when they calleé 
work, tne personnel relations mane 
he had his asstatant cali me. 
Q May I just interrupt you tc 


time? You say “at the 


in November of 1966 or 


fused tc sign on? You 


A Well, this was around the Mobile t 
_ Q Around the time that 


with the BRADFORD ISLAND? 


*Q 
A Yes. 
‘after I don't remember, but 


the second engineer's jeb avai 


QO De vou recall who it wa 


ECUTRERN OSTRITT COURT PEPONT ERS US. COMeTRO US: 
FOLEY SQUARE, WEw Y92K, NV. £9 7.4828 


Cy OBES 3x. be 
9 Nee 


* 


tant to Mr. Walter Lieblin, 
Q In your answer to the interrosatories you 
svelled it 
A fan's name. 


Q ; Lieblein an official of Cities Service 


Q 
A 
.Q. .. And what ship didwu rece 


33 @S a second assistant engineer? | 


ie, ae A The Cities Service NORFOLY. 


6b  . Q Was that the same class of vessel as 


_ COUNCIL GROVE tonnegewise? 
A. No. 
Q Yas it a newer ship? 


have a more 


S* JTMERY OsTRce COvrr PETONTE GS ws, C3vaTrHouse 
FOLEY SQUARE, NEw YORU, HL. CO 7.853) 


QO 
a vessel like the NORFOL: 
A Since then? 


Q No, at the time You received this offer: 


from Cities Service in or about October or Novenber 


1966 to go back as a Secone assistant 


A Possibly a year before that. 


S* stray C:st wer cours RZFIRTERNS, vis, COUP THOSE? 
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Schmidt 
Q Now at the time that you were ercage@? in this 
activity involving the Bradford Islana was there in 


utfect a collective bargaining agreement covering the 


erigineers on Cities Service Vessels, to your Knowledge? 
A. I don’t know. 
29 When was the last agreement covering the. oy 


Cities Service engineers effective for prior to this 


"time? 


Pe. _ I don't know that. 


_Q Im the DOA Cities Services agreement covering -!) 


et 
a 


“.... the engineers was there, to your knowledge or re 


tion, any provisicn pertainin 


charge of the ergineers in 
A I don’t recollect. — 
" ""@Q = An@ when you first joined the Cities Sérvice _ 


Fleet in 1947, Mr. Schmidt, what was the position you Ce 


. 


} 


- were hired for? By: that I mean lst, 2nd, 3rd or 


° A First engineer. I did not have the 


, 


though. a Sar ae 


ge oe 


* 


Q What was.your license at ° 


: ; 
3 ee a i¢ be: 7 ° 7 ‘ 
i na oN ee ; : tue ho nae ee ee Get : sy TRALEE. us 4 
as 0 nw erhee ROMS My CRE te EERE Oe OORT NEE A COSTE SEE LS AE TS © Ont SFE *s AO OE SN AT Ts 
re : : eligi: ip ee : . fea a Se ae 


A Second engineer. 


Q From 1947 to 1966 Eid you 


ae ae eT 


first assistant or did you sail 
engineer ratings on Cities Service vessels? 


| Coa 


L. UTHER Ch. LT COURT REP DC oo, 8. Soe oe a 
FOLEY SQUARE, ME VE4K, BY. Cid EELS 
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I never sailed as first ess 


Service until 1952. 


Q 


=" 


Q 


And from 1952 to 1956 what was 


First engineer, second engineer, 


When is the last time you sailed as secone 


assistant prior to 1966, Mr. Schmidt? 


A 
Q 
A 
Q 


A 


I don't remember. It is on my data sheets. 


Which data sheets? 


My discharges. 


Have you provided those to your coun 


Yes, I have. 


MR. GLANSTEIN: I request counsel t 


procuce them. 


MR. DOYLE: May the record 


am turning over to Mr. Glanstein 


deposition a seven-page document 


of Seaman's Service", date@ in the right- 


att 
MR. 


MR. GLANSTEIN: Thank you. 
GLANSTEIN: 


chnidt, I want to Cirect your 


; ; 
ace, Gated the 


UTHER OT BWOK CAN alecwaee cue 
FOLEY SQUARE, N24 VOM, ALY, 


roe 
KQccen 


ae 


. 


- 


tion 


mkcg 3 Schmidt 
October, 1970 which has, as the 
on the SS Winter Hill as a second < 


xxvom 9/7/59 to 9/20/59. 


MR. DOYLE: Wait; let us do this off the 
4 . 
record first. 

(Discussion off the record.) 


MR. GLANSTEIN: Back en the record, please. 


. 
% . 
ee os 


BY MR. GLANSTEIN: 


xe) And the next page, which has as the first 


item "ss Cities. ‘Servic e Mi Lani, £ 


tg let Owe 


“1/28/63. to- 10/27/63" - 


ft ee ee ee een 


sblay 


“Do you have copies of those 


ad 


“> .Q dias fact eae in the period 1959 thre ough 


1964, which is etlected on those, two pag 255 ou have ~~ 
5 ‘yo 


ve 


on a number of occasions acines ee. eG eet ce 


engineer? 


A... That is correct. ° 
AR. GLANSTZIN: .I woule Like to offer those 
two documents as the next adefenéants’ 


MR. DOYLE: 


LUTHEI OSTHec. COURT BPPSAVEME 8.8, TOUT Te, | 
FOLEY $QUaet, Now VO~C4. Kev. De ate? 


Schmidt 
(Document consisting of 
Defendants Exhibit 2 for identific 
nf MR. GLANSTEIN: 
Q- Getting back to your conversation with Mr. 


Lieblein's assistant, what was it that he specifically 


‘said to you and what was it that you specifically said 


to him? 
A He called me and told me that there wasa 


job available for me on the Cities Service Norfelk 
¢ 


*. and I asked him "What. job?" And he said "Seconeé 


oe 


we 


And @id you respond to that? 
“Yes, I dia. 
‘And what did you say? 


- 


r seid “How come I am goirg second 

Re said “That's the only 66. “avatic abie 
b Says. "Weil who is first eng inesio* ‘ 
pn he said *naynond Willions," 


E said "Well, I an sorry, ‘x will not 


second assistant engineer with Mr. W 


Q Did you have a previous 
Clash with Mr. Will 
A No. 


FC UTHER OSTMST Clos le eT a et ee 
FOLEY SICAHE, Met VEO, LY. LD Bees 


reese se eme see 


Schnidt 


Q Did you have a reason fer Cislikin 


Williams or not wishing to sail with 


A . Yes. 

Q- What oe the reason? 

A. Mr. Williams had a heart condition. 
a letter from the company saying he was not to 


physical labor. 


work, and I have sailed with Mr. Williams prio- 


, mh ee - ee es a aig ; r ae 5 
“Jal aetime-._as second assistant eng 


ars tae ee bare aie Sata ita Sr ee RS ree : 
“second assistant's work an 


3 age See 
'., engineer”s worx, 
_.-back taking life easy, and I was doing 


he was collecting engineer's salary, 
told at that time. it or leave 
@ ° In yorr * I 5 assistant. 


That is coz a ee ee 


So I assume you indicated that you woule 


a! ba <2) Si oe oe he ee! ee TES nL, Ts 


FOLEY SSH te, Mow YK, eV. St Re Sesd 


Schmidt 
No. 
Q Did he indicate to you that you weuke never 
receive any further wicriemet opportunities -- 


, e. No. 


Q — wis Cities Service? 
A Yes. 
Q Would you excleta thet? You first indicated 
"no" and then you sata “yes”. 
7 What was it exactly that was said to you which 


. “would indicate one way or the other whether de wOR: Lae 


t ks a e bs oe é “ae Pi 
OM Satet ecm ery te “ss aye 


“have Furthes: exployment opportuni ities with 


Service: 


A He p said "Take it or leave it”. 


. 


Qg Wein isn't ita pace ie: Schnidt, that Mr. 


Lieblein's assista nt never told you "If you con't take 


this job es will never give you another ene"? . 


I don't believe he had the authority to ds 


; = £ 7 
. aC , 
+ . “a* 
‘ ° ‘ 3 a . ° 
oe Oe teens - e Ee oOo EERE SS emcee 2 eemeeED eS aoe can - + y 
* > . F a oa ¢ 
* me : : ee: KA 
-F, + 8 * ‘ ‘ He = 


Q- ‘But whet her. he had the 


oss o8 


‘ata not. say that to a id he? 
A All he said was "Thet’ 
leave it." 
Q Did you ever receive a comaunication fron 


anyon2 else in Cities Service subsecuant to the tele- 


e& 
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mkeg 7 


phone conversation, either orally or in writinc, 
your employment opportunities with Cities Servic 


terminated? 
y A . Iwas never offered a job with Cities 


again after that. 


Q Well, what was the procédure by which 


obtained jobs with Cities Service 
“A They called he from the 


-.Q .. Did you ever call them and in@icate +: 


.. you wanted to.come back, frem a vacation or a. 


wen 8D ics etre fe fee 


‘A They usually called 
_ Gore up. 


pele 


Q that is not my 
“question is aid you ever” 

oe Had I ever celled th e 
a < sepee caltes cities Service, from 1947 to 


1S66, and indicate to them that yen were available 


rf. 


for employment? - 
A. Yes. 
oO} And did 


indication 


A 


PEAT ATE TENE ERNMENT LTTE LOT ALT VTE IOS TY 


a 


eo 


FOLEY SQUARES, we 


RRB ML TILE TT 


convers sation; correct?_ 


coat Sekai een se ira aie 


“Up to’a eee eu 


What | was pBnae dates 


“Since e left the union. © 


(Which, ‘ani 


Se, 


whem 


"je: Novenber 1966 right now. 


swere a se of District 2 EBA, 


“T have already answered that 


I don't beiieve you have. 7. 


MR. GLANSTEZIN:” Mr, 


whetner the witness specifically ans 


“MR. DOYLE : As to subse 


senher 


here 


© Mercy 6TH. wes * BT EIU ESS 


FOLEY squs?z, NEw VOR, BLN, 


Schmidt 
Yes. 


10] When did you do that? 


i ae a 


“Av .-I-had@ been injured. I hk Surned ‘on a 


Bs was in the yo ee: and home ee ieee ~= 


, Q Well wait a minute.” I don't mean to be im 


polite, Mr. Schmidt, but I 


’ 


TeHe ane: Pane that oe referring to -- from 


1966 through 1971. 
Novenber 1966? 


Through oor) 


: - . 


Have I called them asxing + 


.. “¥Y@s, or comaunicating wit 


From November 1966? Z Gon't beliave so, 
(at this juncture @ short recess was taken.)  <. 


oMRS GLANS TEIN: was the last questio: 


(Recora read — the revorter.) 


2 isn't ECO ee ae cn. 
“paring early 1970. 
“When: did vou formality. cease 
District 2 MEBA, Mr. Schmidt? 
me 
wnat year it was. 
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I believe -- en not sure. 
Q 
tLe Bradford roland, as yo Be 


Any discussions xegarding Possible | Bensiee be 


RSs a vie sc ees aunceaee os : 


that: you: would be entitled to from District 2M 


“Well: rE had. asked in how 


‘and ‘ne oni ehey ai fant ey ‘oot 


+4 


pd etn. eos 


o ‘When you say "How they would go ‘about fF Sa 


pet eee res te 


i ee 


Pah ee 3 
° 


“what was "FE"? 


j How would the union go about pay 
Pension, and “he, said he aien' t know. Ane = menti me 


Nt ene ote - othr 


=~: 


(that nee Mewes said z. wonld be entitied t ~ 2 pension 


pe 
ee 
; 
fe 
i 7 
Se 
i 
ee 
a 
ie 
et 
2 }.. 
ie 


“ 
ar 


ana ie asia re Mee  Hoxey | says 


: 


-Q How aia you ‘Lead into the con 


oe op ae me | em 8 eee ane we mee wee: 
oot ie 
Bray 


fen hy 


renember. 


Now you 


i reaciaini aoe ilies canaries 
nS ap TE emer ane pete 
: 
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Schm iat 


Is it true enat after. fake left your 


er ies Service, whether by being’ forced t 
Sy elkcka cau yau ead enced workene antes 


eerie sages 


“You had already been 


for sonetine, haa you not? 


A ~ Yes. 


@. Were you paying dues to DOA 
District 2 while you were employed by Cities Sery 
A. Yes.. 


Q ‘ se “pase ° soosts ¢ 
ey OCs oe p . a eran oes . : 
vt . : tot . fea. : . 
i : . ‘ ; i ae ra , : 
” ; ; ? oy ; anon eee ’ . 
tena) eS eee tee : path gh so a wa) 
A pte a tee 5 ee ar on 5 : 
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‘G . You did not receive 


Service at the time you 


o « 


Eis scussion witn 
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at one 
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wouid be concerned? 


A At the time I 


Novenbex 


eee 


ox December of 1965, 


Goes stuaee, belt <a VERS, <. 


Schnidt 
On what ship were you 
Tne MARYLAND TRADER. 
Q And is that owned and 
Trading & Transportation Company? 
nr Yes. | 
0.3 How long were you employed on that ship? 


A Approximately three 


Q Previous to that employment were you also 


employed on American Trading & “ransportation Comnrny 
vessels? 

B ‘Yes. 

. $4 Fer how ic .1¢? 


tT believe -- 


g Fo the best of your recollection. 
A 


It has been about the last 
years, and it has been a period of 
and five months another time. — 


. 


Q In this employment are you 


the union? 


Deen Water Officers 
I @on’t know what the letters 


SOGTHES AR LOTR. SOVUIT PERONTERS, 
ARE, NEWYC i.%. 


mkeg 12  Schmiat 
employment with Cities Service. 

Is it true that after you left your enployment 
wath Cities Service, whether by being forced to rae 
otherwise, you commenced working under District 2 
contracted vessels? 

A . That's right. 


Q ‘You had already been 


. . 
80 eat 86 ete: eR RERREEREETED: emeneeememewers e+ «0 aEEhss +0 


for sometime, had you not? 
A Yes. 


Were you paying dues to DOA as wall as to © 


ee Pee ee ee 


A Yes. Thatis standard. 
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“= Q* .You did not receive any pension iroz 


Service at the time vou left, did you? 
A *° No. 


-Q@- Was there any discussion with any District 2. 


were ee er ee re 
. . 


official at the time you started + 


2 contract as to what would ensve insofar as persic 


- would be concerned? 
A At the time i 
Q Under 
ox December of 1966, 
any union officials at that tine? 
‘A 
é 75a 
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FOLEY SIGAAE, WEA VORA, BLN. 


21 mksr Schmidt 
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in the Cities Service fleet for engineers while y 
vere employed there? 
I know of two; there may have been. 
Which two do you.” know o£? 
The two I remember ended ina tie. 
Q ' prior to 1966 did you-have any conversa- 


tions with Mr. Brady regarding the support to be given 


ganize the engineers of Cities Service? 


A Yes. 
Q@ When was the first such conversation thet 


ai 2 ° a 


you remember? © 


“A “Z don't remember. 


. 


° 
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QQ. Was it while you were still a member of | 


© - 


& had to be before that, because he taiked 


me into joining the BME. . 


‘Q “Which would be in the - 
Yes.* 
fiir. Doyle confers 
the record.) 
with respect to “tr. 
aving any conversations or 


Toa 
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1966 about what he or th 


union =o for you 


ccessful? 


ed 


No. : 
Well, what was he supposed to be honest 


Talking to the man. -I liked hin. 
Oxay. In either of these first two elec- 
involved? 


ions was DOA 
They were the other -- well, the 


A 


two -- you wrote it for the DOA, MBA or none 
ning in 


Did the COA have anybecy campais 


tions 


two electi which 


: Q at AS 
this behalf in either of these 
_ ended in tie votes? 

Eetters and phone calls 


And in Mr. Collins' 


A . 


Q 
did he give you any promises or assuran 


he do if DOA was continued as the bargaining repre~ 


sentative of the Engineers? 


“Well, what was the nature of 


° 
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The same as any un 


Do you recall any of 
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| UNITED STATES DIS'TRICT COURT 
_ EASTERN DISTRICT OF NEW YORK 
" REGINALD V. SCHMIDT, 
Plaintiff, 
75 Civ. 1595 (WB) 
-against- 
_ RAYMOND T, MCKAY and JOHN F. BRADY 
each individually and as representatives of 
‘a class of persons who were members of : 
, District 2 Marine Engincers Beneficial AFFIDAVIT 
Association, AFL-CIO in September, 1971, 
Defendants. 
/ STATE OF NEW 
' COUNTY OF 


THOMAS J. MACKELL, JR., being duly sworn, ceposes and 


1. Iam the Administrator of the District 2 MEBA-AMO Pension 
‘Plan (herein ''Plan") and have se: :4 in this position since February, 1972. 
The Plan is a jointly administered Taft-Hartley Trust having an equal number | 
: of Trustees designated by certain employers having collective agreernents 
with District 2 MEBA-AMO, AFL-CIO. 1 am submitting this affidavit at the 
' request of the Plan's counsel who is, J am informed, also counsel to 
) District 2 MEBA-AMO, AFL-CIO. 
2. Prior to my service as Administrator I served as Deputy 
: Administrator for this Plan effective August, 1968. 

3. Inthe course of my duties as Administrator of the Plan Il 
oversee the recording and documentation of service in covered employment 
of members ef District 2 MEBA-AMO, AFL-CIO arising from the employ- 


ment of these individuals as licensed marine engincer officers on oceangoing 


vessels under contract to the District 2 MEBA-AMO, AFL-CIO. 


4. As these individuals accumulate credited service under the 
. Plan, they are entitled to periodically requeet from the Plan a certification 
_ by the Administrator of their carned persion credits. 
5. Certification of pension credits is extremely important and 
uscful since a certification will enable the individual who receives same 
; (and his beneficiaries) to rely on the certification to establish the amount of — 
pension credits the individual has under the Plan's Trust Indenture and Rules 
. and Regulations. 
6. When certification is accomplished an individual can then 
; determine for himself how much additional employment under District < 
‘| MEBA-AMO collective agreements, if any, must be had to qualify fora 
| normal pension (20 years credited service) or continue working in the industry. 
‘fora longer period to secure pension benefits of greater value. 
7. Reginald Schmidt applied for a pension from the Plan in 
_ February, 1971. At ‘Lat time, Reginald Schmidt was declared ineligible since > 


: his credited service amounted to only 4 years. 


8. If Mr. Schmidt had applied for certification in September, 


1967, he would have been certified by the Plan for three-quarters (3/4) of 
one year of credited service, at that time. 

9. By declining to seek certification in September, 1967 and con- 
: tinuing in covered employment wnder District 2 MEBA-AMO collective 
agreements until October 9, 1970 (vacation benefits and disability benefits 
extended his eligibility through March 5, 1971) when he determined to" retire", 
Reginald Schmidt accrued 4 years additional pension credit under the Plan, 


but was, as noted in paragraph 7 herein, ineligible for a pension, 


62 


10, Reginald Schmidt thus worked from 1967 to 1971 for what, 
at that time, constituted no benefit to himself, and, :. fact, a detriment 
or harm to himself, since the pension credits he accrued at that time 
constituted "breakage" which could be applicd to the cost of other 
participants' pensions until at least December 31, 1975. 

11. As a result of an agreement between an apparent successor 
to Cities Service Tankers an} District 2 MEBA-AMO effective January l, 
1976 the Trustees of the Plan were able to reconsider Mr. Schmidt's 
application for a pension and grant hisn a pens‘on effective January 1, 

1976 in the amount of $425, 38, 

12. Mr. Schmidt's retirernent in 1971 without previously 
ascertaining by certification the amount of his pension credits caused him 
further harm, since the Plan's Trustees could not provide him with re- 
troactive pension payments for the period April 1, 1971 through 
December 31, 1975, The Trustees approved Mr. Schmidt's pension 
application in 1976, The Trustees acted as they did because of a break 
in Mr. Schmidt's service to the Plan within the meaning of the Employee 
Retirement Income Security Act of 1974 and the Rules and Regulations of 
the Plan, 

13. By failing to obtain a certification of his pension credits in 
\%67 as Mr. Schmidt knew he could do (see Exhibit 7 annexed to Defendant's 
initial Memorandum), Mr. Schmidt was harmed by having his pension Beads 
treated as "breakage" for the period 1971 te 1975 since he retired himself , 
without reccipt of Any pension payments from the Plan. By retiring pre- 
maturely in 1971 Mr. Schmidt also created a "break in service" which 


caused him to forfcit pension payments for the veriod April 1, 1971 to 


December 31, 1975 and until AP Be 1976 when his application was 


reconsidered and approved by the 


SWORN to and subscribed before 


Trustces effective January 1, 1976, 
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THOMAS 


methis ©“ — day of June, 1976. 
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Notary Public 


py ea tery 
ELSA 2. Hoss (WEING PAE} 
.- a 6 of New York 
: 458963 
wted in Kings County 
tee? capita’ March 30, 1973 


‘ 


[; ae dian 4 Ge a 


ae CKELL, JR. IR. 


f 


£ 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


REGINALD V. SCHMIDT, 
Plaintitf-Appellant, 


AFFIDAVIT 


vs. 


RAYMOND T. MCKAY and JOHN F. BRADY, 
representitives of a class of 
persons who were members of District 
2 - Marine Engineers Beneficial 
Association - AFL-CIO in September 


Defendants-Appellees 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 

ALAN DEMOVSKY, being duly sworn, deposes and says that 
he is employed by the law firm of Anderson Russell Kill & Olick, 
P.C., is over the age of eigtheen years and not a party to thfs 
action. 

On the 22nd day of October, 1976, deponent served true 
copies of Brief of Plaintiff-Appellant together with Joint 
Appendix upon Levin & Weinhaus, Esqs., 515 Olive Street, St. 
Louis, Missouri 63101 and Smith & Kurlander, Esqs., 1255 Post 
Street, San Francisco, California 94109 and Markowitz & Glanstein, | 
Esqs., 50 Broadway, New York, New York 10004 by depositing same 
in a sealed vostpaid wrappe~ in the post office box regularly 


maintained by the U. S. Postal Service at 630 Fifth Avenue, New 


A 


ALAN DEMOVSKY 


York, New York. 


Sworn to before me this 


SUTANNE Po St 
ay of October, 1976 NOTARY PUNITL. of Mew 


va * : 
Qualitic’ + ; ; y 
Commission txpucs March 30. 1974 


